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New York State is one of the most challenging venues in the 
country for long-term care litigation. Of course, the notion 
that subpar care is rendered in skilled nursing and 
rehabilitation facilities is not new; Public Health Law §2801-
d was enacted to address abuses in such institutions.  
Indeed, New York State Public Health Law §2801-d permits 
class actions. However, using the class action mechanism 
against facilities is not a favorable development for these 
institutions.  The following article will discuss several of 
these actual cases, including application of the class action 
standard by the courts and the real risks facilities face in 
being forced to defend such claims.  It will also discuss 
issues regarding discovery of privileged information, 
insurance considerations unique to class actions, and who 
should bear the costs of such cases.  
 
Class actions can yield several benefits, including 
economizing litigation and incentivizing plaintiffs to 
pursue socially important lawsuits. Where multiple people 
suffer a common injury, which individually might not be 
worth pursuing, class action provides a unique vehicle to 
provide a recourse to members of the group.  At the same 
time, however, class actions can subject defendants to 
costly or abusive litigation, particularly when plaintiffs 
engage in extensive precertification discovery.   
 
Recently, a new trend appears to be emerging which has 
the potential to threaten the viability of skilled nursing 
and long-term care facilities in New York – nursing home 
class action suits.   Typically, these cases claim 
“inadequate staffing” as the reason for myriad injuries, 
in an attempt to define a class, and the cases are 
purportedly seeking to elicit “nursing home reform” 
through nursing home abuse class action lawsuits. 
Plaintiffs’ attorneys pursing such claims paint a picture 
of those running nursing homes as unscrupulous 
mercenaries with little regard for their residents’ health 
and safety and invite concerned friends and family to 
stay vigilant for signs of “elder abuse and neglect.” 
 
As will be detailed further below, despite the fact that 
New York State Public Health Law §2801-d permits 
class actions, they are rarely appropriate in the context 
of nursing home negligence claims.  It is difficult to 
envision a circumstance where a claim of inadequate 
nursing staffing was the single causative factor of injury 
to multiple residents. The necessity for particularized 
consideration of liability and damages for each resident 
in a purported class action should preclude the finding 
of common questions of law and fact required to satisfy 
the statutory criteria for this type of suit. 
  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Legal Standard 
 
A number of criteria must be met in order to satisfy the 
statutory requirements for a class action set forth in the 
Civil Practice Law and Rules (CPLR).  CPLR §901(a) 
provides five prerequisites to class certification. 
 

1. The class is so numerous that joinder of all the 
members . . . is impracticable; 

2. There are questions of law or fact common to the 
class which predominate over any questions 
affecting only individual members; 

3. The claims or defenses of the representative parties 
are typical of the claims or defenses of the class; 

4. The representative parties will fairly and 
adequately protect the interests of the class; and 

5. A class action is superior to other available 
methods for the fair and efficient adjudication of 
the controversy. 

 
A class action may only be maintained if the five 
prerequisite factors above have been satisfied.  If the 
court so finds, then discretionary factors under CPLR 
§902 must be considered to determine if they weigh in 
favor of certification of the class.   Determination of 
whether a lawsuit qualifies as a class action rests within 
the sound discretion of the trial court, and the court’s 
inquiry into the merits of class certification “is limited to 
a determination as to whether on the surface, there 
appears to be a cause of action which is not a sham.”  
Super Glue Corp. v. Avis Rent A Car Sys., 132 A.D.2d 604, 
607 (2nd Dept. 1987). 
 
Nursing Home Class Action Suits 
 
In Olmann v. Spring Creek,1 plaintiff brought a putative 
class action on behalf of all residents of defendant’s 
facility on the basis that they were harmed by poor 
staffing levels.  Plaintiff’s “proof” of their claims was the 
facility’s staffing rating from Nursing Home Compare 
with ancillary affidavits attesting that residents were 
likely harmed from the staffing levels.  Plaintiff also 
sought pre-Certification discovery seeking nearly every 
conceivable document from the facility, including 
staffing documents, personnel files, financial information 
and even more egregious, the charts of every resident of 
the facility.  Incredibly, the records sought covered, at 
minimum, a six-year period. 
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The lower court denied plaintiff’s motion for certification, 
correctly deciding that plaintiff could not meet the 
commonality and superiority requirements.  Plaintiff 
appealed the decision and favorably, the lower court’s 
decision was affirmed.  
 
The Appellate Division was exacting in its scrutiny of 
plaintiff’s claim.  They held that questions of law or fact 
did not predominate over questions involving members 
of the proposed class as to causation and that the 
plaintiff failed to establish that a class action was 
superior to other available methods for the fair and 
efficient adjudication of the controversy.  
 
Gibbs v. Kings Harbor2 is another nursing home class 
action case wherein plaintiffs allege injuries to the “class” 
as a result of inadequate staffing.    The Supreme Court 
correctly denied plaintiffs’ original motion for class 
certification, holding that plaintiffs were unable to satisfy 
CPLR §901 and §902.  Unfortunately, however, when the 
decision was appealed, the First Department allowed for 
pre-certification discovery and the opportunity for 
plaintiffs to renew their motion for class certification. 
Notably one of the named plaintiffs is alleged to have 
sustained Salmonella poisoning due to understaffing and 
the other named plaintiff’s injuries are unspecified. 
 
Plaintiffs served extensive discovery demands seeking an 
abundance of documents from 2012 to date and 
defendant moved for a protective order. The lower court 
essentially allowed the floodgates of discovery to spring 
open without ever considering the substantive issues 
presented on the motion for a protective order and the 
subsequent motion to renew and reargue. On appeal, 
the First Department also failed to consider substantive 
arguments, despite the affidavit of the risk manager 
attesting to the applicable privileges, the enormity of the 
requests and how the efforts to respond would detract 
from patient care.  Extensive and burdensome pre-
certification discovery is thus proceeding, and the issue 
of class certification has yet to be resolved. 
 
In Fleming v Barnwell Nursing Home and Health Facilities, 
Inc., plaintiff commenced an action against the defendant 
nursing home alleging medical malpractice, negligence 
and wrongful death after the plaintiff-decedent, a 
resident of the home, developed septic shock from an 
infection and subsequently passed away.  Following the 
decedent’s death, the Department of Health (DOH) 
investigated the facility and found numerous violations of 
DOH regulations.  Plaintiff thereafter moved to amend  
his complaint to add a cause of action pursuant to 
PHL§2801-d, and for class action certification of the claims 
 

 based on §2801-d and in negligence.  The trial court 
permitted the amendment to the complaint, but denied 
class certification. Plaintiff and defendant both appealed. 
 
In discussing the class certification, the Third 
Department noted that an action by a resident of a 
residential health care facility may be brought as a class 
action if the prerequisites to class certification set forth 
in CPLR article 9 are satisfied. However, the Court 
noted that questions of law or fact common to the class 
must predominate over questions relating to individual 
class members, and because there was a lack of 
common question predominance, plaintiff failed to 
establish all the requirements of CPLR § 901 for the 
negligence claim.  The Court reached a different result, 
however, regarding class certification for the PHL 
§2801-d claim, finding that all of the requirements of 
both CPLR §901 and §902 were satisfied, and that 
plaintiff’s PHL § 2801-d claim should be certified as a 
class action. 
 
Five years later, the Fleming case went up on appeal again 
regarding the terms of the class action settlement.  The 
proposed settlement of the class action on behalf of 242 
class members was $950,000, $425,000 of which was 
approved for class counsel’s fees and expenses.  
Specifically, the Court noted that the case was a complex 
case that required approximately 1,900 hours of legal 
services over the course of six years and involved an area 
of law without much case law to lend guidance.  The 
decision was silent as to whether the lawsuit resulted in 
facility reform, leading one to question who did this case 
really benefit?  Certainly not the class members, each of 
whom received approximately $2,169. 
 
Discovery Issues in Nursing Home Class Action Suits 
 
Where plaintiffs seek to certify a class action lawsuit 
against a nursing home they will inevitably seek 
discovery of items that are protected under the Quality 
Assurance Privilege and HIPAA.  This will often 
necessitate a motion for a protective order as occurred 
in Gibbs. The items demanded by plaintiff in Gibbs 
included opinion surveys, complaints from residents 
and/or residents families, complaints from employees or 
vendors, records of Resident Council meetings, minutes 
of governing body meetings, documents pertaining to in-
house investigations of incidents or conditions at the 
facility giving rise to the lawsuit, staffing schedules and 
assignment sheets, time clock and time sheets for all 
employees, payroll expenditures, documents reflecting 
labor distribution and employee turnover, documents 
created by or for and submitted to or from the 
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Department of Health, documents created by or for and 
submitted to or from the Centers of Medicare and 
Medicaid Services, and policies and procedures. The sheer 
volume of documents and manpower that responses 
would require should have conceivably resulted in the 
court substantially curtailing the demands even before 
considering the applicable privileges and issues or 
relevance. Unfortunately, that was not the case. 
 
While another motion for protective order is currently 
pending in Gibbs due to the lack of a substantive 
determination by the courts regarding the demanded 
discovery, it is feared that the current rulings could lead 
to an abusive environment of high-cost discovery and 
the continuous breach of privileges relied upon by 
nursing homes and medical facilities. 
 
QA Privilege 
 
The Quality Assurance (“QA”) Privilege is recognized by 
both federal and New York law.  The Federal Nursing Home 
Reform Act, 42 U.S.C. § 1395-3(b)(1)(B), provides that a 
skilled nursing facility must maintain a quality assessment 
and assurance committee to identify issues with respect to 
which such activities are necessary and to develop and 
implement appropriate plans of action to correct and 
identify quality deficiencies. The records of such 
committees are privileged and protected from disclosure. 
 
New York Education Law § 6527, 10 NYCRR § 415, and 
New York Public Health Law §§ 2805-m, 2805-l and 
2805-J provide that nursing homes must have a QA 
committee to review the services rendered to improve 
the quality of care and to prevent malpractice. That 
committee must maintain and collect information 
concerning the facility’s experience with negative 
healthcare outcomes, incidents injurious to patients, 
and patient grievances, among other things.  Neither 
the proceedings nor the records relating to 
performance of a medical or quality assurance review 
function shall be subject to disclosure under the CPLR.  
Importantly, courts have held that the legislative policy 
providing confidentiality to Quality Assurance 
proceedings and investigations outweighs a plaintiff’s 
need for evidence to prove a claim. In the Matter of 
the Subpoena Duces Tecum to Jane Doe, 99 NY2d 434 
(2018); Stalker v. Abraham, 69 AD3d 1172 (3rd Dept., 
2010); Zion v. New York Hosp., 183 AD2d 386 (1st 
Dept., 1992). 
 
HIPPA 

The class action mechanism also implicates privacy rights. 
The HIPAA privacy rule, 45 CFR parts 160, 162 and 164, 
 

 was engineered precisely to protect an individual’s right to 
privacy with respect to their medical records. The privacy 
rule protects all forms of protected health information  
(“PHI”), including information and demographic data that 
relates to the individual’s past, present or future physical 
or mental health condition; the provision of healthcare to 
the individual; the past present or future payment for the 
provision of healthcare to the individual; and information 
that identifies the individual or for which there is a 
reasonable basis to believe it can be used to identify the 
individual. PHI includes many common identifiers like 
name, address, birthdate, and Social Security number. 
Notably, HIPAA provides for ways to de-identify health 
information, including the removal/redaction of specific 
identifiers of the individual.   
 
According to HIPAA, an entity such as a nursing home, may 
only disclose PHI in two highly-specific situations: 1) to 
individuals or their personal representatives specifically 
when they request access to or an accounting of 
disclosures of their PHI; and 2) to the U.S. Department of 
Health and Human Services when it is undertaking a 
compliance investigation review or enforcement action.  
 
When a facility is a party to a legal proceeding, the 
covered entity may use or disclose protected health 
information for purposes of the litigation as part of its 
health care operations.  However, non-party facility 
residents – who have not chosen to participate in a class 
action or been compelled to do so by court order – are 
entitled to protection of their statutory rights to medical 
privacy and confidentiality of their PHI under HIPAA.  
Again, Olmann is instructive. There, the lower court and 
Appellate Division both denied the putative class plaintiff’s 
application for order allowing for disclosure of PHI of non-
party residents as “premature and overly broad”.  
Compare Gibbs where the lower court allowed the 
disclosure of PHI pursuant to a qualified protective order. 
 
Some courts have held that, unless and until a class is 
certified, the asserted claims in a proposed class action are 
solely those of the named plaintiffs individually, and 
discovery should be addressed exclusively to those 
individual claims.  See Police & Fire Ret. Sys. of City of 
Detroit v. IndyMac MBS, Inc., 721 F.3d 95, 112 n.22 (2d Cir. 
2013). See Gabriels v. Vassar Bros. Hosp., 135 AD3d 903 
(2d Dept., 2016).  Numerous other New York courts (both 
state courts and federal courts sitting in New York) have 
sought to balance requesting parties’ needs to gather 
evidence in support of their claims against the privacy 
interests of non-parties. These courts have allowed 
medical care facilities and similar holders of PHI who are 
parties to those suits to redact that information from the 
production of medical records and other documents, even  
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where the court had previously entered a Qualified HIPAA 
Protective Order.  See, e.g., Sunderland v. Suffolk Cnty., 
2017 U.S. Dist. Lexis 221835 (E.D.N.Y. Sept. 29, 2017); 
Babcock v C-Tech Collections, Inc., 2014 U.S. Dist. Lexis 
112425 (E.D.N.Y. Aug. 11, 2014); In re Zyprexa Prods. Liab. 
Litig., 254 F.R.D. 50 (E.D.N.Y. 2008); National Abortion 
Fed’n v Ashcroft, 2004 U.S. Dist. Lexis 4530 (S.D.N.Y. Mar. 
18, 2004); McMahon v. New York Organ Donor Network, 
161 A.D.3d 680 (1st Dep’t 2018); Chapman v. Health & 
Hosp. Corp., 7 Misc. 3d 933 (Sup. Ct., N.Y. Cnty. 2005). 
 
Who Should Bear Costs of Class Actions? 
 
A significant issue with class action litigation is cost 
allocation, i.e., who should bear the burden of the 
immense amount of paper discovery. In Olmann plaintiff 
argued that the facility should bear the entire cost of 
production of the myriad documents plaintiff sought, a 
prospect that would have crippled the facility from an 
administrative and personnel function.  In the lower 
court motion practice on the cost allocation issue, 
defendant argued that the case law established that the 
party requesting discovery should bear the costs of 
production and if plaintiff believed in the merits of their 
claim they should pay the costs associated with their 
demands.  Favorably, as plaintiff’s class certification 
motion was denied and their discovery was necessarily 
curtailed as a result, the court properly held that plaintiff 
bore the burden of production.  
 
Contrast Olmann with the Supreme Court of 
Westchester County’s approach in Allen v. Yertle.  There, 
plaintiff sought electronically stored information for a 
seven-month period, including data from the owners’ 
personal email accounts.  Defendant also sought to have 
plaintiffs pay for the costs for photocopying, scanning, 
and producing documents for potential class members, 
which amounted to 543,563 pages of documents and 
10,482 native files.   
 
Despite defendant’s arguments, the court refused to 
apply a cost-shifting analysis.  Frankly, the decision 
hinged in part on the defendant’s insurance coverage as 
the court felt that policy limits of $1/3 million were 
sufficient to absorb the costs of production. 
 
Insurance Coverage for Class Action Suits 
 
Any discussion concerning costs of litigation necessitates 
an inquiry into the issue of professional liability insurance 
coverage.  When an entity is faced with a class action 
lawsuit based on professional liability, it is essential that 
the entity look to determine whether or not it has 
insurance coverage for the matter.  As a general rule, 
unless something is specifically excluded in the policy or 
the alleged wrongful acts preclude coverage by operation 
of law (i.e., illegal, intentional acts, etc.), there will be  

 coverage for a class action based on professional liability.  
However, because it is a class action, the per incident 
limit of liability will apply to all members of the class, as 
opposed to each member of the class having their own 
separate individual per claim limit.  As such, in a matter 
where the alleged injuries may be consistent with low 
exposure, if there are numerous claims, the per 
occurrence aggregate limit can easily be reached, despite 
the minor severity of the actual injuries alleged.  
Therefore, it is essential that in situations where it has 
been determined that there is insurance coverage for the 
matter, defense counsel, the insured, and the insurer 
need to communicate early on in the litigation about the 
theoretical exposure of the matter and whether or not 
the insurance in place is adequate to protect the insured 
from any direct liability. 
 
Along the same line, many professional liability policies are 
what are known as cost erosive policies.  This means that 
defense counsel fees and related litigation expenses (i.e., 
expert witness fees, electronic discovery services, medical 
records, etc.) incurred reduce the amount of insurance 
coverage available to cover any indemnity losses.  It is not 
an understatement to emphasize that defending a class 
action, even a small one, has the potential to become very 
expensive to defend.  Defense counsel can easily run up 
hundreds of thousands of dollars in legal fees and 
expenses through the early stages of a class action merely 
investigating each claim that is made, coupled with the 
complex legal issues inherent in class action lawsuits.  
Once again, communication amongst the insured, defense 
counsel, and the insurer is essential in determining 
whether or not resolution should be sought, even if just 
for economic reasons, based upon the fact that the cost to 
defend the matter may significantly erode the insurance 
coverage leaving the insured and its assets exposed5.  It is 
essential that defense counsel manage its ethical duties to 
the insured in providing a zealous defense, while at the 
same time making sure that the client’s indemnity 
protection remains intact.  These can be difficult worlds to 
navigate and an early evaluation is essential to determine 
whether or not early resolution should be sought.   
 
As discussed, a class action in this realm is the exception, 
not the norm. Thus, decertification of the purported 
class may very well be the norm, not the exception. From 
an insurance standpoint, this necessitates an analysis of 
what are known as “related claims”.  At first blush this 
may seem to be a blessing for the insured.  If the claims 
have minimal exposure and there is a separate per 
occurrence limit, the insured may feel that it is 
adequately protected, since the annual aggregate on the 
policy is often higher than the per occurrence limit. For 
example, if a class action is brought on behalf of 50 
patients and all have injuries that are worth $20,000, it is 
easy to see how the insured may be worried that there 
will be personal exposure in a class action. However, if   
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the class is not certified, then the insured will feel more 
comfortable because while there may be 50 claims, due to 
the low exposure, none will approach the typical per claim 
limit of $1,000,000, and the insured’s only concern about 
personal exposure will be if the typical $3,000,000 annual 
aggregate is met, which is not likely.  What the insured and 
defense counsel need to be aware of in these situations are 
what is known as related claims.  A related claim means a 
claim alleging, arising out of, based upon or attributable to 
any facts or wrongful acts that are the same as or related to 
those that were alleged in another claim made against an 
insured6.  It is easy to see a situation where a class is 
decertified based upon varying factors and the injuries 
alleged, but the allegations of negligence made against the 
nursing home are systemic in nature, i.e. a series of related 
incidents, and are interpreted by the insurer as related 
claims.  What this means is that the insured will take the 
position that, despite the decertification of the class, all the 
different claims are really one related claim and, as such, 
the per occurrence limit will apply to all the claims, as 
opposed to each individual member of the decertified class 
having access to the primary per occurrence limit. Further, 
the applicable aggregate limit will be for the policy period 
when the first incident is alleged to have occurred. Thus, 
the security of the decertification of the class providing 
ample insurance protection is clearly in danger if an insured 
takes a related claims stance.  If this situation were to 
occur, it would be imperative that the insured retain 
separate coverage counsel to analyze the insurer’s decision 
and determine whether or not there are any available 
remedies under the policy and local law.   
 
In short, from an insurance perspective, nursing home class 
actions are fraught with danger.  Based upon the sheer 
number of the plaintiffs, the chance for personal liability by 
the defendants over and above the limits of insurance is a 
very real possibility, and must be analyzed, along with the 
typical liability and damages analysis. 
 
Conclusion 
 
Studies concerning class actions have found that class 
members recover little or nothing as a result of the 
litigation. Accordingly, this begs the question of who 
benefits from the class action mechanism?  Certainly not all 
residents, many of whom are elderly, have cognitive 
impairments, reside in the very facilities being sued and in 
other instances, may be deceased.  Indeed, this was the 
case in Fleming.  
 
Any class action against a nursing home should be 
scrutinized and challenged at the inception of the claim.  
As New York permits liberal discovery, motions to dismiss 
or strike class action allegations at the pleading stage are 
relatively uncommon.  They should not be.  Class actions  
 

 are long, complex and costly, and where nursing homes are 
concerned, they can be seriously disruptive and burdensome.  
While legitimately harmed residents deserve legal justice, 
long-term facility defendants are equally deserving of not 
being exposed to class actions based on presumption or 
speculation of harm. 
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1 28.3% of medical liability losses arise from 
wrongful death claims. 
2 22.7% of automobile liability losses arise from 
wrongful death claims. 
3 9% of general liability losses arise from 
wrongful death claims. 
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