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THE PATIENTS NO ONE WANTS: 
ADDRESSING OUR NATION’S MENTAL HEALTH CRISIS 

 

Introduction 
 
Just type the words “Mental, “Health,” “Treatment,” and 
“Crisis” into your internet search engine and scan the 
results.  After a matter of seconds, it will become clear 
that the apparent deficiencies of the U.S.’s mental health 
system are a hot topic among the media, medical 
professionals, and pretty much everyone else.  What will 
be less clear, however, is what policy-makers should do 
about this crisis.  While most advocates agree that the 
government is not allocating sufficient funds to mental 
health treatment facilities, be it due to the economy or 
ideology, how those precious dollars should be spent and 
what programs should get the green light remains a 
hotly contested issue.   Further, when governmental 
mental health programs come up short, the burden falls 
on patients and their families, and at times, the 
community at large.  Whether it be money, time, or 
safety, the costs of mental health treatment have 
become increasingly difficult to bear. 
 
The difficult economic times of the “Great Recession” 
have further exacerbated this crisis.  The National 
Alliance on Mental Illness (“NAMI”) estimates that states, 
whose roles in mental health treatment are more 
significant compared to physical health, have cut more 
than $1.6 billion from their mental health budgets over 
the recession.1  For example, the state of California 
reduced mental health spending by $764.8 million, New 
York by $204.9 million, Illinois by $187 million, 
Massachusetts by $55.6 million, and Ohio by $26 
million.2  NAMI also rated each state for their delivery of 
mental health care, and while the US received a 
deplorable “D” overall grade, individually New York and 
Massachusetts received a “B,” California and Ohio a “C,” 
and Illinois a “D.”3  Sadly, not one state earned an “A” 
rating.4  What is most alarming is that these budget cuts 
have not been limited to the worst performing states, 
and states like Massachusetts and New York whose “B” 
ratings are two of the few bright spots in NAMI report, 
have also slashed their already insufficient budgets.  
4,000 psychiatric hospital beds have been eliminated 
since 2010, and spending cuts have shifted costs of long 
term care to systems responsible for responding to 
psychiatric emergencies such as ERs, police and 
homeless shelters, thus placing an undue burden on 
those systems.5 
 
While the recent budget cuts may only be a temporary 
response to unprecedented economic turmoil, the largest 
cuts which have targeted state-run psychiatric hospitals 
reflect a decades-old policy shift.6  Thus, to understand 
the future of mental health treatment in this country we 
will need to look to the past.  Over the last fifty years, 
the United States has engaged in one of the largest social 

experiments ever attempted by the U.S. government.7  
The move away from state-run mental health institutions 
to community based treatment facilities has resulted in 
the transfer of hundreds of thousands, perhaps millions, 
of mentally ill people from inpatient facilities to local 
communities.8 The impact of this process, which is 
known as deinstitutionalization, has been far-reaching.9  
Some argue that deinstitutionalization, while imperfectly 
implemented by the government, has improved the 
quality of life for patients.  Others point to the exploding 
prison and homeless populations, and argue that we 
have just moved patients from one type of isolation to 
another.  
 
After giving a background on the history of deinstitutionalization, 
this article will look to the legal debate that has 
accompanied it, and will then focus on a specific legal 
proceeding, the Assisted Outpatient Treatment Order 
(AOT), which has been created to mitigate some of the 
problems caused by deinstitutionalization.   
 
Deinstitutionalization 
 
Deinstitutionalization was not the result of one giant 
decision, but the collection of several decisions by 
federal and state agencies to move away from the large 
state-run mental hospitals which predominated since the 
second half of the 19th Century.  This process began in 
the 1950s, in the wake of several scandals about the 
deplorable conditions of many state-run mental institutions, 
and has continued until today.10 To put things in 
perspective, in 1955 there were 558,239 patients living 
in state psychiatric hospitals.  In 1994 there were 71,619 
patients.11 Taking into account the explosive growth of 
the United State population over the 40 years between 
1955 and 1994, nearly 100 million people, the ultimate 
effect of deinstitutionalization was that 92% of the 
patients who would have been living in state mental 
hospitals in 1955 were not living in them in 1994.12  
Where these patients went is a matter of intense debate 
between those who champion deinstitutionalization and 
those who think it went too far.   
 
The goal of deinstitutionalization was to send mental 
health patients into community located, outpatient 
treatment centers so that they could be integrated into 
the community with as little infringement upon their 
rights as possible.13  In 1963, President Kennedy launched 
one of the first federal initiatives at deinstitutionalization, 
by launching the Community Mental Health Center 
program.14 This program sought to replace overcrowded 
and restrictive mental health institutions with smaller 
outpatient facilities more tied to the community. This 
initiative was expanded through the 1970s, including a 
vast increase in the amount of services covered by Medicare 
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and Medicaid, as well as increased income support 
through Supplemental Income Security (“SSI”) and 
Social Security Disability Insurance (“SSDI”).15 These 
major shifts, coupled with state level reform, have 
resulted in what could be considered the nominal goal of 
deinstitutionalization—fewer patients in over-crowded 
and restrictive state mental institutions.  Yet, even the 
staunchest advocates of deinstitutionalization would 
concede that it has been a haphazard and imperfect 
process, which has often left both patients and families in 
incredibly difficult positions. Too often, patients were 
sent to facilities ill-equipped with the resources to handle 
long term mental healthcare or lacking the mental health 
professions to handle difficult mental illnesses.16 Politics 
also played a role when funding was easily cut and 
baseline targets, namely reduction of state hospital beds, 
were championed over quality of life improvements.17 
Ultimately, deinstitutionalization advocates would probably 
admit there is a long way to go until community focused 
healthcare becomes what they hope it can be, but they 
still believe that, on the whole, deinstitutionalization has 
been a net good for those afflicted with mental illnesses 
in this country. 
 
Critics of deinstitutionalization tell a much different story, 
however. They argue that while deinstitutionalization 
may have worked for many, maybe the majority of 
people housed in state run mental institutions, that a 
substantial minority of the most at-risk, severely 
mentally ill people were cut loose.  Worse yet, not only 
were they subjected to lack of treatment or 
homelessness,1 some argue that the seriously mentally ill 
traded one type of isolation for another: prison.  Between 
1980 and 1995, the total number of individuals 
incarcerated in American jails jumped from about 
500,000 to nearly 1.6 million, an increase of 216%.19  
The U.S. population only increased 16% over that time 
period.20 While much of this increase was associated with 
changing demographics, the drug war, and more 
stringent sentencing guidelines, critics argue that 
deinstitutionalization was a significant factor as well.21  
Scholars have actually named this phenomenon the 
“balloon theory,” and argue that, similar to what occurs 
when squeezing a balloon, when either the supply of 
mental institutions or prisons is constricted, the mentally 
ill will flood the non-constricted institution.22  An example 
of this phenomenon, is described a 1992 Public Citizen 
survey that found “that 29 percent of the jails sometimes 
incarcerate persons who have no charges against them 
but are merely waiting for psychiatric evaluation, the 
availability of a psychiatric hospital bed, or transportation 
to a psychiatric hospital.”23  Mercy bookings, the practice 
of arresting the homeless mentally ill who refuse 
treatment or medication so that they have a safe place to 
sleep, is another example.24   
 
The overall demographic numbers show the increase of 
the mentally ill in jails and prisons as well.  In a 2004 
survey, the Department of Justice found that roughly 56.2% of 

state prison inmates, 44.8% of federal prison inmates, 
and 64.2% of local jail inmates had been treated for a 
mental health problem within a 12 month period.25  
Taking a look at serious mental illness, a 1983 study 
found that about 6.4% of inmates suffered schizophrenia, 
schizophrenia spectrum disorder, schizoaffective disorder, 
bipolar disorder, brief psychotic disorder, and delusional 
disorder.26  A 2009 study found that number to be 16%.27   
Further, as of 2005, the odds of a seriously mentally ill 
person being in jail or state mental institution, was 3.2 to 1.28 
This means that there were three times as many 
individuals with serious mental illness in jails as compared 
to state mental institutions.  Also, a NAMI study found 
that about 40% of the mentally ill had been in jail at some 
point in their lives.29 
 
Sadly, America’s jails have become our new mental 
hospitals, and it is clear that mentally ill inmates are not 
receiving the care they need.  In Massachusetts, prison 
suicides are at a crisis level and in Maine, nearly half the 
people incarcerated suffer from mental illness and are not 
receiving adequate mental healthcare.30 This unfortunate 
result of the dwindling availability of inpatient treatment 
options due to deinstitutionalization is one of the most 
critical aspects of our nation’s mental health crisis which 
needs to be addressed.  
 
The Mental Health Treatment Debate Today 
 
While the medical efficacy of deinstitutionalization has 
been much debated over the last 50 years, and will 
continue to be, the remainder of this article will instead 
focus on its legal foundations. The champions of 
deinstitutionalization base their beliefs on patient self-
determination. These groups, chief among them the 
Bazelon Center for Mental Health Law,31 believe that any 
kind of involuntary treatment program, absent emergency, 
is a massive curtailment of rights.32 They point to 
Supreme Court precedent that holds that involuntary 
inpatient commitment must be accompanied with due 
process of law,33 as support for their contentions.  Further, 
they believe that all involuntary outpatient commitments 
are an infringement of an individual’s constitutional 
rights.34 They believe that most involuntary outpatient 
commitment programs lack the necessary criteria to 
satisfy basic due process standards, and fail under the 
“imminent, significant physical harm” standard set out by 
the Supreme Court.35  They believe, “the vast majority of 
individuals with mental illnesses are better served by 
access to appropriate voluntary services in the 
community.”36  Ultimately, they believe that hard-earned 
patient civil rights and new-found community reintegration 
need to be protected from the encroachment of 
involuntary treatments regimes that would curtail the 
progress of deinstitutionalization out of expedience rather 
than emergency. 
 
Those on the other side of the debate agree that voluntary 
treatment is preferable to involuntary treatment.  But, 
unlike their less realistic counterparts, they argue that 
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exclusively voluntary treatment options are insufficient to 
deal with the exploding number of people with serious 
mental illness. Groups like the Treatment Advocacy 
Center37  base their beliefs on two arguments.  First, they 
argue that most mental illness, particularly schizophrenia 
and bipolar disorder, are biologically based diseases that 
attack the brain38.  They argue that these mental illnesses 
render people incapable of voluntarily entering treatment 
because they are unable to make rational decisions or are 
unaware they are ill39. They call this condition 
Anosognosia40.   While its clinical existence is still being 
investigated and debated by the medical community,41 
anecdotally the concept of Anosognosia has validity. A 
2001 study surveyed individual with severe psychiatric 
disorders, and the single most common answer, at 55% of 
those polled, for why they did not take their medicine was 
that they did not believe they were sick42. Second, the 
Treatment Advocacy Center argues that consequences of 
untreated mental illness are so grave—homelessness, 
criminalization, suicide, violence, victimization, and 
unnecessary suffering—that allowing severely ill patients 
alone to make treatment decisions can be both 
devastating to the patient and society at large43. Their 
beliefs can be summed up as: “The opposition to 
involuntary committal and treatment betrays a profound 
misunderstanding of the principal of civil liberties. 
Medication can free victims from their illness—free them 
from the Bastille of their psychoses—and restore their 
dignity, their free will and the meaningful exercise of their 
liberties.”44 
 
Kendra’s Law and the AOT 
 
To make matters more complicated, tragedy has a way of 
taking this debate from the back burner to the front page.   
With the Newtown, Connecticut mass shooting still fresh in 
many people’s minds, states, most notably New York, 
have begun to enact controversial new laws aimed at 
keeping firearms from mentally ill people.  The shock and 
horror and the corresponding action comes as no surprise.  
It is a natural human reaction:  one that has replayed 
itself many times before.   
 
There was another tragedy, over a decade old at this 
point, and another law passed in response to it. In January 
1999, Kendra Webdale was pushed off a New York City 
subway platform and killed by an oncoming train.45  
Andrew Goldstein, a 29-year-old man with a long history 
of mental illness and of non-compliance with medication, 
was the perpetrator.46  The result of this tragedy was a 
campaign and resulting legislation that created a 
framework for court-ordered assisted outpatient treatment 
(“AOT”).  The law, which was signed by Governor Pataki in 
1999 and has been extended by the legislature until 
2015,47 stated that there were “mentally ill persons who 
can function well and safely in the community with 
supervision and treatment, but who without such 
assistance, will relapse and require long periods of 
hospitalization," The purpose of the AOT “is 
compassionate, not punitive, [and] will restore patients' 

dignity, and will enable mentally ill persons to lead more 
productive and satisfying lives."48 Moreover, since the 
public’s association of mental illness with violence is likely 
the major cause of stigma against people with mental 
illness, the most effective way to decrease this stigma is  
to reduce the incidence of violent crimes. Violence is 
associated only with untreated mental illness. Therefore, 
ensuring that those who need treatment actually get it is 
another essential step in the process of addressing our 
nation’s mental health crisis.49 
 
The AOT in Practice 
 
The AOT process begins when a family member or a 
person empowered by statute files a petition in the 
supreme or county court in which the subject of the 
petition is present or reasonably believed to be present.50  
The criteria for an AOT are as follows: (1) is eighteen 
years of age or older; (2) is suffering from a mental 
illness; (3) is unlikely to survive safely in the community 
without supervision, based on a clinical determination; (4) 
has a history of lack of compliance with treatment for 
mental illness; (5) is unlikely to participate in outpatient 
treatment; (6) is in need of assisted outpatient treatment 
in order to prevent a relapse or deterioration which would 
be likely to result in serious harm to the person or others; 
and (7) is likely to benefit from assisted outpatient 
treatment.51  The fourth criterion, lack of compliance with 
treatment, has two conditions which must be satisfied. 
First is at least two hospitalizations for mental illness, as a 
result of treatment failures, within the last thirty-six 
months. The second is that there must be one or more 
acts of serious violent behavior toward self or others or 
threats of, or attempts at, serious physical harm to self or 
others within the last forty-eight months.   
 
In addition to stating facts that support the contention 
that the subject meets the criteria for an AOT, the 
petition must include an affidavit by a physician who 
personally examined the subject no more than ten days 
prior to filing,52 as well as a written treatment plan.   The 
plan must be prepared by the physician and should 
include all medication to be prescribed, therapy options, 
educational or vocational training possibilities, and 
whether petitioner would benefit from alcohol or 
substance abuse treatment.53 The examining physician must 
allow the subject the opportunity to actively participate 
in the development of the plan.54 

 
Upon receipt of an AOT petition, the court must schedule 
a hearing no later than 3 days from the date of receipt.55  
The physician who either recommended the AOT 
(physicians are empowered to do so by the statute) or 
who conducted the physical examination, must testify in 
person at the hearing, as to satisfaction of the AOT 
criteria and the efficacy of the written treatment plan.56  
After the hearing, if the court finds by clear and 
convincing evidence that the subject of the petition 
meets the criteria for an AOT, and there is no  
appropriate or feasible alternative, the court may order the 
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subject to receive AOT for an initial period not to exceed 
six months.57 A court order for AOT may also be appealed.  
In addition, assisted outpatient, the Mental Hygiene 
Legal Services advocate, or anyone acting on behalf of 
the individual may petition the court to stay, vacate, or 
modify the order.58 
 
The AOT under Scrutiny 
 
When it was passed in 1999, New York’s AOT program 
was the first of its kind. Since its inception, the law has 
been challenged on both legal and empirical grounds. To 
date the law has withstood this scrutiny. 

 
Soon after passage, the constitutionality of Kendra’s Law 
was challenged and was upheld by the New York Court of 
Appeals. In In the Matter of K.L., the appellant argued 
that the AOT procedure did not provide due process of law 
because it does not require a finding of incapacity before 
ordering compliance with the AOT.59  The Court of Appeals 
held otherwise, noting that the AOT procedure does not 
compel forced medical treatment because the patient is 
given the opportunity to help develop and control the 
nature of his or her treatment.60  Further the court held that 
the state was justified in minimally restricting the right to 
refuse treatment because of its general police powers to 
protect the public from harm and also its parens patriae 
power to provide care to citizens unable to care for 
themselves because of mental illness.61  In 2010, a federal 
Fourteenth Amendment due process challenge to the AOT 
program was upheld by the S.D.N.Y.62 In denying the claim, 
the court highlighted the amount of medical input required, 
the availability of hearing with a jury, ability to appeal, 
and the legal representation provided by Mental Hygiene 
Legal Services as adequate due process protections.63 
 
Starting in 1999, several studies have been conducted 
testing the efficacy of the AOT.  While further research is 
required, the initial feedback of these studies has been 
positive. A 2010 paper found that among individuals who 
received an AOT between 1999 and 2007, inpatient 
hospital admissions were reduced by 25% in the initial 6 
month AOT period, and were reduced by almost 40% if 
the AOT order was renewed.64  A companion study found 
that patients in an AOT programs had higher medication 
possession rates, even after the AOT period had ended.65  
Finally, another 2010 study found that incarceration 
rates among AOT recipients decreased while enrolled in 
the program.66 Critics of the AOT will point to an 
incredible 97% rate of granting AOT petitions, as well as 
61% rate of renewal, as a symptom of a system stacked 
against the subjects of the AOT.67 With numbers that 
high, there could be truth to that assertion. Yet, the 
apparent success of the program, lower hospitalization 
and incarceration rates and higher medication possession, 
may temper some of those concerns. 
 
Conclusion 
 
Despite the fact that New York State has one of the nation’s 
highest rated healthcare systems, New York’s mental 
health resources are still woefully lacking; there is an acute 
shortage of both psychiatric hospital beds and resources to 

 
 

respond to acute mental health emergencies.  One positive 
step that New York has taken, however, is the 
implementation of the Assisted Outpatient Treatment 
system. Putting aside ethical and philosophical disagreement 
over the efficacy of Kendra's Law in advancing treatment 
of the mentally ill, from a pragmatic point of view, the 
AOT system, while not perfect, is working. The people 
intimately involved in the struggle against mental illness - 
the patients, families and mental health professionals - are 
necessarily focused on practicality. Although protecting the 
civil liberties of all citizens is a priority, we cannot lose 
sight of the need to help the victims of mental illness 
move towards full participation in society. The AOT system 
is an essential step in that process and in addressing the 
nation’s mental healthcare crisis. 
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Fall Conference Summary 
Friday, December 6, 2013 
Beth Israel Medical Center 

Despite the brutal cold, AHRMNY’s December 2013 Half 
Day Conference proved to be quite a success with over 
80 members and guests in attendance. Convened at 
Beth Israel Medical Center’s Bernstein Pavilion, the 
Education Committee coordinated two dynamic programs 
for the day.  
 
Robert Gibson, Esq. and Jesse Capell, Esq. from the firm 
of Heidell, Pittoni, Murphy and Bach started the day with 
an informative and comical review of social media use at 
jury trials. Using actual social media posts as examples, 
Misters Gibson and Capell not only reviewed the ethical 
implications of conducting internet research on prospective 
jurors, but also reviewed the issues that can arise of 
internet use by jury members during a trial.  
 
Our second speaker, Laurie Cohen, Esq. from the firm of 
Nixon Peabody traveled all the way from Albany to 
address the group on an enterprise risk management 
approach to pay for performance initiatives with respect 
to patient satisfaction. Since pay for performance is not 
typically in the forefront of day to day risk managers, 
the topic was very well received by the attendees.  
 
The Half Day Conference ended with some brief 
networking while attendees enjoyed some hot coffee and 
refreshments before heading back out to the elements of 
winter. AHRMNY would like to pay special thanks again 
to Beth Israel Medical Center for their hospitality and 
support throughout the day. 


