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IntroductionIntroductionIntroductionIntroduction    
 “Every human being of adult years and sound 
mind has a right to determine what shall be done 
with his own body.” Justice Benjamin Cardozo 1914. 
 
 The right of an individual within New York State 
boundaries to refuse (or, on the contrary, to accept) 
medical care is derived from the common-law right of an 
individual to make decisions about his/her own body. The 
law is quite plain in its affirmation of the right of every 
competent adult to accept or decline particular medical 
treatment—“if he or she is capable of a rational and 
competent decision.”1 However, the complication arises 
when the patient is not capable of such decisions. 
Generally speaking, the trend in New York law is towards 
upholding the sanctity of life over the self-determination 
of the individual; however, the nature of this trend is 
necessarily influenced by the extreme controversy over 
any action that limits a human being’s control over 
his/her own body. The oftentimes unclear distinctions 
between competent and incompetent, between pulling a 
plug and dying with dignity, and between prolonging an 
illness and saving a life make this particular branch of 
law particularly difficult to navigate. It is the subjectivity 
of these distinctions that makes appropriately securing 
and implementing orders to treat such a controversial 
topic. Ultimately, the end in obtaining such an order 
must be to avoid life-ending mistakes.  
    
When is an Order to Treat Required?When is an Order to Treat Required?When is an Order to Treat Required?When is an Order to Treat Required?    

Consider for instance: a young mother of a four-year-
old daughter presents to the emergency room via 
ambulance. At twenty-two years of age and weighing just 
fifty-four pounds with a BMI of less than nineteen, she 
suffers from severe protein-calorie malnutrition 
secondary to anorexia nervosa, psychosis, and possible 
bipolar disorder. Throughout the course of her stay, she 
insists on her obesity and refuses to eat—leading doctors 
to further diagnose her with Body Dysmorphic Disorder 
at delusional proportions. Although over time her weight 
increases to around sixty-seven pounds, the troubled 
woman still refuses all forms of medical treatment 
including supplemental food IVs and IV fluids. 
Physicians conclude that, in order to save the patient’s life, 
she requires a PEG tube for enteral feeding. Complicating 
matters is the fact that the friend watching her daughter 
has advised the hospital staff she can only take care of her 
for another week or two while the patient gets strong 
enough to come home. 
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 Or perhaps reflect on an elderly man whose landlady 
finds him lying on the floor of his apartment dizzy and 
disoriented. After a full workup, physicians discover a 
significant mass in his gastrointestinal tract that requires 
a partial excision of his stomach. Initially, the patient 
agrees to the surgery; however, on the day of the surgery 
he refuses to proceed. When the patient appears confused 
the following day, a psychiatric consultation determines 
that he is unable to participate in his treatment plan, 
cannot refuse treatment, and cannot sign an informed 
consent to receive treatment. Despite this, doctors still 
insist that he urgently needs the surgery. 
 
 The foregoing examples are based on actual cases 
and represent just a sampling of the type of complex and 
difficult issues which face doctors, hospital 
administrators, and courts on a regular basis when trying 
to grapple with the conflict between an individual’s right 
to make decisions about her own medical care and the 
ultimate goal of health care practitioners to preserve 
human life. In cases such as these, New York courts have 
consistently found in favor of the preservation of life over 
the rights of the individual.  
 

In the seminal case of Rivers v. Katz, the Court of 
Appeals maintained that although “every individual of 
adult years and sound mind has a right to determine 
what shall be done with his body and to control the 
course of his medical treatment,” the right to refuse 
treatment “is not absolute.”2 The Court further found that 
“where the patient presents a danger to himself or other 
members of society or engages in dangerous or 
potentially destructive conduct within the institution, the 
State may be warranted, in the exercise of its police 
power, in administering antipsychotic medication over 
the patient’s objections.”3 
 

The Court then outlined the necessary antecedents to 
justify such a drastic step towards deprivation of common 
law right. First, there must be a judicial determination 
concerning the patient’s competency to make a reasoned 
decision pertaining to the proposed treatment. This 
determination is to be made at a hearing only after the 
exhausting the administrative review procedures 
provided for in 14 NYCRR §27.8. Following such a 
hearing, should the court conclude that the “patient lacks 
the capacity to make a reasoned decision regarding the  
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proposed treatment,” it must then be proved that the 
proposed treatment is sufficiently narrowly tailored 
to preserve the patient’s liberty interest. The State 
bears the burden of establishing by clear and 
convincing evidence that the proposed treatment 
would take into account, “the patient’s best interests, 
the benefits to be gained from the treatment, the 
adverse side effects associated with the treatment and 
any less intrusive treatments available. Furthermore, 
as required by the Mental Hygiene Law §33.03 (b)(3), 
all treatment must accord with “accepted professional 
judgment, practice and    standards.”4 

 
Courts have consistently upheld the Rivers decision 

and have also applied its principles to treatment beyond 
administration of psychotropic medications in an 
inpatient psychiatric setting.  It is well settled that an 
individual’s right to decline life-sustaining medical 
treatment must, under certain circumstances, yield to 
limitations imposed by the State.5  For example, in In the 
Matter of Mary Ann D., the court determined that “where 
a facility demonstrates that a patient lacks capacity to 
make a reasoned decision regarding a proposed 
treatment and the proposed treatment is narrowly 
tailored to preserve the patient’s liberty interest, the 
facility may proceed with treatment without the patient’s 
consent”6 Similarly,  in Savastano v. Saribeyoglu, the court 
found that “where the patient does not understand the 
need for care and treatment, and the patient’s condition 
would substantially deteriorate without such treatment, a 
patient can be treated without her consent”7 Once again, 
however, it is necessary that the facility at hand first 
demonstrate that the patient lacks the capacity to make a 
reasoned decision regarding the proposed treatment and, 
second, that the proposed treatment is narrowly tailored 
to preserve the patient’s liberty interest.8 

 
Generally speaking, New York courts have consistently 
held that in cases where a patient’s capacity to make 
reasoned decisions about his/her medical treatment is 
insufficient, where medical treatment is deemed 
necessary by the treating physician(s), and where there is 
no family member available to accept or deny consent, 
“the court must intervene in favor of life-prolonging 
treatment.”9 

 
ComplicationsComplicationsComplicationsComplications    
Although the case law makes it seem like 

applications for orders to treat are fairly cut-and-dry, 
in actual practice, they are often fraught with 
difficulties. Combining the already highly subjective 
nature of patient care, of declaring someone 
incompetent, of rejecting his or her will and opinion 
in favor of one’s own with the more practical 
concerns of bridging language barriers and cultural 

gaps, and ensuring that a patient’s views are adequately 
represented obscures the process. What are a doctor’s 
options if his patient doesn’t speak English but clearly 
refuses necessary treatment (a common problem in a 
place like New York)? Or if a patient refuses on religious 
grounds? Or a clearly confused old man begs to die? 
What are the doctor’s obligations if a foreign tourist of 
questionable mental status refuses treatment? Ultimately, 
these are considerations that must be made on a case-by-
case basis and addressed legally—through the interaction 
of doctors, attorneys, and courts.  The actual procedure 
for making such an application is what follows. 

 
Practical ConsiderationsPractical ConsiderationsPractical ConsiderationsPractical Considerations    

The process by which a health care provider may 
apply for a judicial determination concerning a 
patient’s competency to make a reasoned decision 
pertaining to proposed treatment is through a special 
proceeding which is governed by Article 4 of the Civil 
Practice Law and Rules.   
 

The health care provider commencing the proceeding 
is deemed to be the petitioner and the patient is deemed 
to be the respondent.  The special proceeding may be 
commenced by a petition with a notice of petition or by 
an order to show cause, or by both a petition and an order 
to show cause.  The petitioner seeking judicial 
intervention should check with the ex parte clerk of the 
county within which the matter is brought as to particular 
requirements in that county for guidance in this regard.  
If the court’s intervention is needed in short time, or if 
interim relief is sought until the court has made a 
determination it is best to bring an order to show cause.  
The court will require service of the order to show cause 
on the respondent patient and may require service on 
family members or other interested parties besides the 
patient.  The court may also appoint an attorney to 
represent the interests of the respondent patient.   
  
In support of the application, the petitioner must 

provide an affidavit or affirmation from a medical 
physician as to the medical need for the treatment sought 
to be administered or the need to not withdraw treatment 
already being administered.  This should include the 
physician’s detailed opinion as to the medical necessity 
for the treatment sought.  Additionally, petitioner must 
provide an affidavit or affirmation from psychiatrist or 
psychologist as to the patient’s inability to make a 
reasoned decision in his or her own behalf.   In the event 
that no family member or close friend is available to be 
appointed by the court to give consent on behalf of the 
patient for the limited treatment that is the subject of the 
hearing, the petitioner should propose a hospital 
administrator to be appointed to give consent on the 
respondent patient’s behalf. 
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In most circumstances, the court will hold a 
hearing on the record.  This hearing may be held 
either in court or at the patient’s bedside if the patient 
cannot be brought to Court.  The physicians who 
provided affirmations or affidavits in support of the 
application should be present to testify at the hearing.  
The court may make inquiry to the physicians or the 
patient in making a determination.  Once the court 
makes a determination or order, the order should be 
reduced to writing and a copy of the order should be 
placed in the patient’s chart.  The order will likely be 
specific as to the scope of the treatment for which 
consent can be given on the patient’s behalf, so it is 
important to make sure that the consent is 
sufficiently inclusive to address tangential treatment 
that may be necessary so that further judicial 
intervention is not necessary to address the patient’s 
condition. 
 

It is important that risk managers and their counsel 
are fully familiar with the forgoing process since most 
applications are done on an emergent basis with little 
time to spare for “figuring out the system.” Moreover, 
given the prevalence of non-English speaking patients in 
an urban venue like New York, it is essential that 
translation services are readily available in the hospital.  If 
a translator was utilized, it should be clearly documented, 
including contact information for the person providing 
the services.  Finally, in the event that a patient is not 
found incompetent, the main concern of the practitioner 
will then become how to document the refusal of 
consent.   

 
The law is clear that a competent adult has the 

right to refuse medical treatment assuming there is 
no contrary compelling State interest.10 When refusal 
of treatment cannot be avoided, documentation is the 
practitioner’s last resort.  Not only should a refusal of 
consent form be executed, but the treating physician 
should have at least one other health care provider 
present for a thorough discussion of the risks of 
refusing treatment and that conversation should be 
documented by both the physician and the witness (in 
addition to the execution of the consent forms).  If 
there is any question about the patient’s ability to 
understand English, translation services should be 
utilized and documented. 

  
With respect to the substance of the practitioner’s 

note, “risks and benefits discussed and patient refused to 
consent to surgery” is not adequate.   The result of a note 
like this is that the physician will testify in detail 
regarding what risks and benefits were discussed, perhaps 
based upon her custom and practice or even a specific 
recollection, and the patient will deny that she was told 

any or all of those risks.  A contemporaneous detailed 
note is required indicating in clear language that the 
patient was told and understood the results of what her 
failure to agree to the necessary treatment would be, 
preferably with at least one witness to the conversation.  
Direct quotes may be utilized, particularly to document 
what the patient said.  
 
ConclusionConclusionConclusionConclusion    

Think again of our examples: the young mother and 
the old man. At this point in their narratives, each has 
refused care yet is clearly incompetent to participate in 
decision-making regarding their treatment.  There is no 
family member to act on their behalves.  Should the 
doctor seek court intervention and attempt to impose her 
own judgment for that of the patient? Does it matter that 
she has a child while he is virtually friendless? What good 
can an order to treat do for a man so advanced in his age? 
Or for an anorexic who clearly has no desire to eat, whose 
chances of every fully recovering from her disease are 
slim to none? What does all this mean for their physicians 
and the hospitals in which they are confined? How does it 
impact their care? 

 
Ultimately, the answer should be that it means 

nothing, and that both of these patients receive the same 
care no matter what. And in these cases they did. The 
courts intervened on behalf of the hospital in both the 
case of the young mother and the case of the old man 
and authorized the contentious procedures. However, 
there can be no doubt that oftentimes such factors play 
an important, and perhaps even decisive role in the way 
in which physicians care for patients. Thus, in obtaining 
an order to treat, an advocate for the hospital must 
recognize and acknowledge the various and diverging 
impulses, views, and beliefs in any given case and, while 
remaining objective, do his or her best to follow and 
apply the law. 
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