
 

 

 

 

 

 

  

On September 23, 2020, AHMRNY sponsored its first 
educational webinar of the 2020 – 2021 year on telehealth 
and its evolution during the COVID-19 pandemic.  The webinar 
was presented by Joanna Bergmann, Esq., MPH, Mbe, Senior 
Associate General Counsel for the Office of Legal Affairs at 
Northwell Health, Melody Mahla, Esq., Director of Insurance & 
Risk Management at Northwell Health, and Lisa Gibbons, Esq., 
MA, Claims Counsel in the Risk Management Department at 
Northwell Health.  The following will summarize the highlights 
of the program. 
 
Ms. Bergman began the program with an overview of 
telehealth, a discussion of how it has evolved during the 
COVID-19 pandemic, and what this means from a risk 
management perspective.  The definition of telehealth is “the 
delivery of health care services remotely through the use of 
electronic information and communication technologies.”  
Telehealth may include assessment, diagnosis, consultation, 
treatment, education, care management and/or self-
management of a patient performed remotely.  As one might 
expect, telehealth services have increased significantly 
(approximately 64%) during the pandemic.  It is likely that 
telehealth will remain a key component in the practice of 
medicine even after COVID restrictions are no longer in place.  
However, the current regulatory landscape is dynamic and 
unstable due to the emergent nature of certain 
accommodations. 
 
Essentially, telehealth is meant to be a virtual version of what 
was previously an in-person encounter, and a key aspect of 
telehealth is whether it will be reimbursable.  Although the 
scope of services which are reimbursable has not changed due 
to the pandemic, the key question being whether the service 
is clinically appropriate, both the eligible provider types and 
the eligible modalities have been expanded.  There are also 
issues regarding the location of the patient and provider which 
have evolved.   
 
The list of qualified providers under Medicare was expanded 
under COVID to include physical therapists, occupational 
therapists, and speech language pathologists.  Under 
Medicaid, all restrictions on provider type were waived for 
COVID; in other words, as long as the services are appropriate 
for telehealth and within the provider’s scope of practice, they 
are allowed.  Similarly, the list of eligible modalities has been 
expanded under both Medicare and Medicaid during COVID.  
Previously, Medicare required, at a minimum, audio and video 
equipment permitting two-way, real-time interactive  
communications between the patient and the distant site 
provider; specifically excluded telephones, fax machines and 

email, and required HIPAA compliance.  As a result of COVID, 
the Office of Civil Rights gave notice of “enforcement 
discretion” and has allowed providers during the emergency 
to use any non-public facing remote communication product 
which is available to communicate with patients.  Similarly, 
Medicaid limited telehealth to HIPAA compliant two-way 
audiovisual communications before the pandemic but has 
expanded modalities to include audio-only (i.e. telephone) 
communication going forward. 
 
Another critical aspect of telehealth from a regulatory 
perspective is the location of the patient and the provider.  
Because telehealth opens up the possibility that the patient 
may be located in a different state, the issue of state 
licensure must be addressed.  The basic rule is that the 
provider must be licensed in the state in which the patient is 
located.  However, during COVID, CMS has waived the 
requirement that an out of state provider be licensed in the 
state where the patient is located if the provider is licensed 
in another state and the following conditions are met:  

1. the provider is enrolled in Medicare; 

2. the provider possesses a valid license to practice in the 
state, which relates to his or her Medicare enrollment. 

3. the provider is furnishing services in a state in which the 
emergency is occurring in order to contribute to relief 
efforts in his/her professional capacity; and 

4. the provider is not excluded from practice in the state or 
any other state. 

Additionally, prior to the pandemic, both Medicare and 
Medicaid had specific requirements about where the 
patient was to be located (a/k/a “originating site”), most 
notably, that under Medicare, a patient couldn’t receive 
services from home.  These restrictions have been waived 
for COVID.  With respect to the provider location (a/k/a 
“distant site”), any secure site was acceptable prior to 
COVID, and that remains the rule.  Finally, several other 
limitations regarding new patients, credentialing and 
informed consent have been waived or modified due to the 
pandemic in order to facilitate making telehealth more 
accessible.  It should be noted that although many of these 
changes are for the duration of the emergency, the extent 
to which regulations will revert to being more restrictive 
after COVID cannot be determined. 
 
Ms. Mahla continued the program with a discussion of 
insurance and risk considerations regarding telehealth and 
COVID.  The applicable policies include professional 
liability/errors & omissions (medical malpractice) 
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include the ability to engage a second opinion from a distant 
location, patient data collection and analytics, and possible 
minimization of medical errors.   
 
The overlapping areas include possible liability exposure for 
unlicensed practice if the patient is in a different state than 
the provider, and one where the provider is not licensed.  
Although this is a burgeoning area of both medicine and law, it 
seems that the assumption is being made that the locus of the 
“treatment” will be considered the location of the patient.  
This can result in physicians inadvertently exceeding the scope 
of their medical licenses as telemedicine crosses state lines.  It 
can also result in practitioners being held to different 
standards of care, subject to different statutes of limitations, 
and perhaps being brought to court in unfavorable (from a 
litigation point of view) jurisdictions. One suggestion discussed 
during the webinar was to clarify and document the location 
of the patient as a standard part of the telehealth visit.  
Another potentially problematic area which overlaps with the 
insurance and regulatory perspectives is liability from failed 
communications (technological failure) or a security breach. 
 
There are also “negligence” concerns which may be either 
unique to telehealth or exacerbated by rendering medical care 
via a remote platform.  For example, the limitations of doing a 
“physical examination” of a “virtual patient” are obvious.  It is 
incumbent upon the remote practitioner to realize the 
limitations of a telemedicine visit and if he or she is not able to 
assess the patient sufficiently using that modality, an in-
person visit must be recommended.  In fact, most of the 
existing telemedicine liability cases deal with negligent 
prescription of medication over state lines without a sufficient 
examination of the patient.   
 
Telehealth practice may also be more susceptible to incorrect 
reading of testing / imaging due to distortion, 
miscommunication among providers as to the urgency of an 
assessment, misdiagnosis, and inadequate monitoring.   As 
with in-person treatment, thorough contemporaneous 
documentation is essential.  Additionally, hospitals and 
providers should consider drafting specific telemedicine 
guidelines and informed consent forms which include privacy 
concerns specific to telemedicine.  Of course, when there is a 
bad outcome, the argument will always be made that there 
should have been in-person rather than virtual treatment.  But 
the benefits of the accessibility of telehealth will need to be 
weighed against that risk. 
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and cyber/privacy breach liability.  Interestingly, the expansion 
of telehealth services raises the issue of international 
insurance coverage, since it is now possible that a provider 
could be rendering medical treatment via telehealth outside 
of the United States.  More likely, however, providers will 
have to deal with insurance coverage issues across state lines. 
 
The first consideration regarding malpractice insurance 
coverage is the specific language of a provider’s policy.  
Anyone rendering telehealth services should review his/her 
coverage to see whether telehealth is specifically included, 
specifically excluded, or whether the policy is silent as to 
telehealth coverage. Best practice is to consult your 
insurance broker to clarify anything which is unclear.  
Additionally, language regarding the policy territory should 
be reviewed to determine whether there are any limitations 
or jurisdictional restrictions of coverage. Certain states 
require minimum insurance coverage limits to be maintained 
by medical professionals, and also, there are states which 
require that the insurer be licensed in that state in order for 
the insured practitioner to be covered under the state 
guarantee fund. 
 
Another critical question regarding insurance is what will be 
considered the location of the medical incident if the provider 
and the patient are in two different jurisdictions.  This could 
affect insurance coverage if the policy is jurisdictionally 
limited.  As an insurer, particularly in an international context, 
it is important to consider a jurisdiction’s malpractice 
coverage requirements and whether it allows non-admitted 
carriers to provide insurance coverage, or whether a local 
policy would be required.  If an insurer is considering coverage 
which may span different states, the state specific 
requirements regarding coverage limits and insurer licensure 
must be reviewed.  The nature of the jurisdiction in terms of 
litigiousness and damage awards should also be considered.  
Internationally, this can be even more of a concern since in 
addition to coverage limits, insurer licensure requirements 
and litigation climate, egregious malpractice can be 
considered criminal in some foreign countries. 
 
In addition to malpractice insurance considerations, there are 
cyber/privacy liability concerns with respect to telehealth. It is 
prudent to either purchase a cyber liability policy or to add 
cyber coverage as a rider to an existing malpractice policy. It is 
also important to ensure the security and HIPAA compliance of 
your treatment platforms, such as Zoom, WebEx, etc. Executing 
Business Associate Agreements (BAAs) with the platform 
providers is a good opportunity to transfer risk and limit liability. 
 
The final segment of the webinar was given by Ms. Gibbons, 
and dealt with managing telehealth malpractice claims.  Some 
of the malpractice considerations overlap with the regulatory 
and insurance issues discussed above. There are also some 
issues which are unique to managing malpractice claims from 
telehealth, and some advantages to telemedicine which 


